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G A R Y  S T E IN, 

C o m p l a i n a n t, 

V . 
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P E R S O N N E L  C O M M IS S IO N  

INTERIM 
D E C IS IO N  

A N D  
O R D E R  

**********x*x*** 

Th is  m a tte r  is b e fo r e  th e  Comm i ss i o n  fo l l ow i ng  th e  i s suance  o f a  " n o  

p r o b a b l e  c ause "  in i t ia l  d e te rm i n a tio n  a n d  th e  c omp l a i n a n t's a tte m p te d  a p p e a l  

o f th a t d e te rm i n a tio n  p u r s u a n t to  8 P C  4 .03 (3 ) ,  W is. A d m . C o d e . T h e  in i t ia l  

d e te rm i n a tio n  was  ma i l e d  to  c omp l a i n a n t o n  J u n e  6 , 1 9 8 6 . H is  letter o f a p p e a l  

was  s e n t cer t i f ied ma i l  p o s tm a r k e d  Ju ly  2 . 1 9 8 6 , (Rh i ne l a nde r )  a n d  r ece i ved  

b y  th e  Comm i ss i o n  o n  Ju ly  8 , 1 9 8 6 . 

S e c tio n  P C  4 .03 (3 ) ,  W is. A d m . C o d e , p r ov i des  i n  part ,  a s  fo l l ows:  

" N O  P R O B A B L E  C A U S E  D E T E R M INATIONS.  W h e n  th e r e  is a n  
in i t ia l  d e te rm i n a tio n  o f n o  p r o b a b l e  c a u se  to  be l i e ve  
th a t d i sc r im ina t i on  h a s  b e e n  o r  is b e i n g  c o m m i tte d , 
n o t ice th e r e o f sha l l  b e  se r ved  u p o n  th e  pa r t i es  . . . 
w i th in  3 0  c a l e nda r  d ays  a fte r  th e  d a te  o f s uch  serv ice,  
th e  c omp l a i n a n t msy  p e titio n  th e  com iss i on  fo r  a  h e a r i n g  
o n  th e  i ssue  o f p r o b a b l e  c a u se  . .." ( emphas i s  a d d e d )  

E v e n  th o u g h  th e  a p p e a l  was  n o t f i led w i th in  3 0  d ays ' o f th e  d a te  o f 

se rv ice  o f th e  in i t ia l  d e te rm i n a tio n , th i s  m a y  n o t b e  fa ta l  to  th e  a p p e a l  if 

1  T h e  th i r t ie th d a y  w o u l d  h a v e  b e e n  Ju ly  6 , 1 9 8 6 . S i nce  th is  was  a  
S u n d a y , th e  o p e r a tio n  o f s 8 0 1 .1 5 , S ta ts., w o u l d  h a v e  e x t e n ded  th e  
d e ad l i n e  to  Ju ly  7 . 1 9 8 6 . 
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it is determined that the 30 day provision of §PC 4.03(3) is directory rather 

than mandatory and there was good cause for failure of compliance. See 73 Am 

Jur Statutes 516: 

1s . . . a directory provision has been defined as one the 
observance of which is not necessary to the validity of 
the proceeding. However. directory provisions are not 
intended by the legislature to be disregarded. 

Compliance with a mandatory provision of a statute is a 
condition precedent to the privilege conferred. In fact, 
a mandatory provision in a statute has been.defined as 
one the omission to follow which render the proceeding to 
which it relates void . .." 

The use of the word "may" in this provision is certainly consistent with 

a directory, as opposed to a mandatory, construction. Cf. Warner v. 

Department of Transportation, 102 Wis. 2d 232, 306 N.W. 2d 266 (Ct. App. 

1981). Furthermore, the importance of the provision may be taken into 

consideration in its construction as mandatory or directory: 

II . . . Generally speaking, those provisions which are a 
mere matter of form, or which are not material, do not 
affect any substantial right, and do not relate to the 
essence of the thing to be done so that compliance is a 
matter of convenience rather than substance are considered 
to be directory. This is true of statutory provisions 
for the expeditious, proper. or orderly conduct of 
business merely." 73 Am Jur 2d Statutes §19 

This rule appears to fall into this category, id. 818: 

"In many cases, statutory provisions as to the precise 
time when a thing is to be done are not regarded as of 
the essence, but are regarded as directory merely. This 
viewpoint, especially pertinent where a statute fixes a 
time simply for convenience or orderly procedure, applies 
to statutes which direct the doing of a thing within a 
certain time without any negative words restraining the 
doing of is afterward . .." 

The thirtieth day for filing an appeal with the Commission was July 6, 

1986. Since this was a Sunday, the operation of 9801.15(l), Stats., would 

have extended the deadline to July 7, 1986. In the Comission's view, 

mailing the document from Rhinelander on July 2, 1986, should be considered 
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reasonable and prudent, and there is good cause for having missed the 30 day 

deadline. Therefore, this complaint should not be dismissed on the basis of 

failure of compliance with §PC 4.03(3), Wis. Adm. Code. 

ORDER 

This matter is to be scheduled for a prehearing conference on the 

question of probable cause. 

Dated: 

AJT:jgf 
.JGF003/2 

Parties 

Gary Stein 
1730 Melody Lane 
Rhinelander. WI 54501 

1986 STATE PERSONNEL COMMISSION 

g. rnddhh+d 
CALtD%l, Commissioner 

Linda Reivitz 
Secretary, DHSS 
P.O. Box 7850 
Madison, WI 53707 


